YouRrR RIGHTS

as an
Adult Recelving
Treatment in a
Mental Health Facility
In Indiana




The information and procedures set forth in this book-
let are subject to constant change and therefore should
serve only as a foundation for further investigation
and study of the current law and procedures related to
the subject. All information and procedures contained
herein should be very carefully reviewed and should
serve only as a guide for use in specific
situations.

The Indiana Protection and Advocacy Services and
contributing authors hereby disclaim any and all
responsibility or liability, which may be asserted or
claimed arising from or claimed to have arisen from
reliance upon the procedures and information set forth
in this manual, by the attorney or non-attorney.

While this publication is intended to provide basic in-
formation, it is not legal advice. While attempts were
made to ensure its accuracy, the reader should direct
their questions concerning their specific situations to
the legal aid sociey or private attorney of their choice.

Revised March 2002



Rights, so where do they come from?

The foundation of all legal rights is the U.S. Constitution
and the Bill of Rights. Any individual receiving mental
health services have the same rights under the Constitu-
tion as any other person. Rights are further guaranteed in
the State’s Constitution. Depending on the type of facility
certain federal and state’s statutes and/or the federal and
state’s regulations provide listing of those rights.

Additionally, should the facility be accredited by a non-
governmentally body an individual may find rights also
listed out in those accrediting standards. And lastly an

individual treatment facility could expand rights beyond
their legal and accreditation requirements.

The reader should be aware that legal requirements do
change from time to time and are affected by new laws
and court decisions.

While reviewing this publication concerning rights, the
reader must be aware of several items, which do affect
an individual’s right to exercise their rights in a treatment
facility. Those circumstances are:

1.) Commitment Status and Type
2.) Guardianship
3.) Age

Rights are meaningless unless they are
respected by others and
if violated, the individual takes steps
to have them enforced.



The most basic rights are commonly
referred to as
CONSTITUTIONAL RIGHTS

Constitutional Rights are those rights that can not be
taken away and include the:

LEGAL RIGHT TO...

Appropriate mental health services and/or
developmental training in accordance with standards of
professional practice, appropriate to your needs and de-
signed to afford you a reasonable opportunity to improve
your

condition.

Participate in the planning of an individualized

written treatment plan and be informed of the nature

of the treatment or habilitation program proposed, the
known effects of receiving and not receiving such treatment,
and alternative treatments or habilitation programs, if any.

Refuse to submit to treatment, including medications, or
habilitation programs if you are an adult voluntary patient.

Petition the committing court for consideration of the
treatment program if you are an involuntary patient.

Not to participate in experimental research or
treatment without your informed, voluntary, written
consent, which can be withdrawn at any time.

Be free from seclusion, chemical or physical
restraint, unless necessary to prevent the danger of
abuse or injury to yourself or others as a means of
therapeutic treatment.

Have your records treated confidentially.
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Not to have your records released to someone else not
authorized by law to receive them unless you give written
consent.

Inspect and copy your own record at your own
expense, unless denied for good cause.

Humane care and protection from harm.

Be treated with consideration, dignity and respect, free
from mental, verbal and physical abuse, neglect and
maltreatment.

Be free from discrimination in the provision of services on
the basis of age, race, color, sex, religious creed, national
origin, ancestry or handicap.

Practice your religion.

Contact and consult privately with an attorney of your
choice at your expense.

Consult with a doctor of your choice, at your expense
Be informed of advocacy services available to you.

Be informed of your rights promptly at the time of your
admission and periodically thereafter. If you are unable
to read, these rights must be interpreted to you in a manner
that you understand.

Exercise your constitutional, statutory and civil rights,
including the right to vote, except for those rights, which
have been denied or limited by an adjudication of
incompetence.

Assert your grievances and have access to an
internal appeal process regarding the violations of your
rights, without reprisal.



A second group of rights are commonly
referred to as
Conditional Rights.

Conditional Rights are those rights, which may be
restricted under certain circumstances, however they can
not be restricted unless certain legal standards are met.

These rights may be restricted only under these
circumstances:

(1) In the circumstances and according to the
procedures established by rules of the appropriate
division.

(2) Because of inconsistency with the design of a

treatment or habilitation program if the program
design has been approved by the division.

(3) On an individual basis, only for good cause as
set forth in the individual treatment record and ap-
proved by the person primarily responsible for the
patient’s care and treatment.

Should the facility choose to restrict a conditional right it
must be done for good cause, documented in your re-
cords, and give notice of the denial or limitation of rights
to the:

(1) Patient.
(2) Guardian or appointed advocate of the
patient.



Otherwise an individual should be able to exercise all

of their Conditional Rights which provide the

LEGAL RIGHT TO...

Wear your own clothes.
Keep and use personal possessions.

Keep and be allowed to spend reasonable amounts
of your own money.

Have access to individual storage space for your pri-
vate use.

Reasonable means of communication with persons
outside the facility.

Be visited at reasonable times.
To converse with others privately.
Receive and send mail — unopened.

Have access to a reasonable amount of letter writing
materials and postage.

To place and receive telephone calls at your expense.

Be free from a requirement to work for the facility with
or without pay, except commonly required personal
housekeeping. And residents of state operated facilities
can not be made to apply any of their earnings to their
hospital bill.



What is a “Committment”?

A “Committment” describes the legal status of a person
receiving mental health care and also describes the legal
process by which a court may issue an order for men-
tal health care. This order is known as a “committment
order”. There are two kinds of committments, voluntary
and involuntary. Not every state has the same commit-
ment laws. The type and kind of commitment can change
during an individual’s stay at a facility.

Voluntary Admission
When a person over 18 years of age freely chooses to be

a patient in a psychiatric hospital, a consent for treatment
is signed, indicating a willingness to be in the hospital.

Involuntary Admission

There are four types of involuntary admissions, which
can occur when a person is mentally ill:

1) Immediate detention,
2) Emergency detention,
3) Temporary commitment, and
4) Regular commitment.

A temporary or regular committment order may be is-
sued by a judge as a result of a committment petition
being filed in court and or as a result of a committment

hearing.



Definitions of Terms used in
Indiana’s Commitment Statutes

Dangerous is defined as a condition in which an indi-
vidual, as a result of mental illness, presents a substan-
tial risk that he/she will harm himself/herself or others.

Gravely disabled means a condition in which an indi-
vidual, as a result of mental illness, is in danger of com-
ing to harm because he/she: 1) is unable to provide for
his/her food, clothing, shelter, or other essential human
needs; or 2) has a substantial

impairment or an obvious deterioration of his/her judg-
ment, reasoning, or behavior that results in his/her
inability of function independently.

Mental lliness for the purpose of the commitment stat-
utes is defined as a psychiatric disorder that
substantially disturbs an individual’s thinking, feeling,
or behavior and impairs the person’s ability to function.
The term mental illness includes mental retardation,
alcoholism, and addiction to narcotics or dangerous
drugs.



Involuntary patients have the same basic rights as
voluntary patients, including confidentiality, humane care
and treatment, freedom from harm, etc.; however, they
cannot leave the facility whenever they want, nor can
they refuse some types of treatment, including medica-
tions, without court authorization. An individual involun-
tarily

committed is not considered incompetent and still retains
the right to:

1) To dispose of property
2) Sign documents for yourself and provide your

own consents

3) Make purchases

4) Enter into contracts

5) Give testimony in a court of law
6) Vote

Immediate Detention

A person with mental illness can be detained for 24 hours
if a law enforcement officer has reasonable grounds to
believe that the person is:

O Mentally ill,
O Dangerous to self or others and
O In immediate need of

hospitalization and treatment.



The officer may apprehend and transport that person to
the nearest appropriate facility that is not a state insti-
tution. The officer may also charge the person with an
offense if applicable.

The officer must submit a written statement to the facility
containing the basis for his conclusion that reasonable
grounds exist for immediate detention. The superinten-
dent of the facility, or a physician, may furnish emergen-
cy treatment necessary to preserve the health and safety
of the person detained.

A person cannot be detained for more than 24 hours
from the time of admission without some further action.
If the superintendent or attending physician believes the
person should be detained longer, he/she must have an
application for emergency detention filed immediately
upon the availability of a judge, or within 72 hours of ad-
mission, whichever is shorter.

Emergency Detention

A person can be detained in a psychiatric facility for up to
72 hours (excluding Saturdays, Sundays, and legal
holidays) if written application is made to a court by the
facility stating the belief that the person is:

O Mentally ill,
O Either dangerous or gravely disabled, and
O In need of immediate restraint.

The application must include a written statement by at
least one physician that, based on an examination or
based on information given, the person may be mentally
il and either dangerous or gravely disabled. The person
may not be detained in a state institution unless the de-
tention is instituted by the state institution.
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Temporary Commitment

A person can be temporarily committed to an appropriate
facility for a period of up to 90 days. If he/she is found by
the court to be:

O Mentally ill,
and

O Either dangerous or gravely disabled.

Prior to the end of the temporary commitment, proceed-
ings for an extension can be filed with the court. This
extension, if granted, cannot exceed 90 days.

Regular Commitment

Proceedings for regular commitment are initiated for a
person who is 1) alleged to be mentally ill and either dan-
gerous or gravely disabled, and 2) whose commitment

is reasonably expected to require custody, care or treat-
ment in a facility for more than 90 days. These conditions
must be included in the written statement of a physician
who has examined the individual within the past 30 days.

If the commitment is to a state institution, a Community
Mental Health Center must evaluate the individual and
report that the commitment is appropriate. The court may
order the individual’s custody, care or treatment in an
appropriate facility until that person has been discharged
or until the court enters an order terminating the commit-
ment.

Commitments can be for out-patient as well as
in-patient. Which means the court can impose restric-
tions and requirements on an individual living in the com-
munity. The time lines and right to reviews of the commit-
ment order are the same as those in-patient
commitments.
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Guardianship
a Court-Supervised Arrangement

Guardian means a person who is appointed by a court

to be a guardian or conservator responsible as the court
may direct for the person or the property of an inca-
pacitated person or a minor. The terms guardian and
conservator are interchangeable. This requires a court
determination that an individual is incapacitated and the
appointment of a guardian. (Indiana’s Guardianship law is
IC 12-3)

To be considered as an incapacitated person, the court
must determine that the individual either cannot be lo-
cated upon reasonable inquiry, or is unable to manage

in whole or in part their property or to provide self-care
because of insanity, mental illness, mental deficiency,
physical iliness, infirmity, habitual drunkenness, exces-
sive use of drugs, incarceration, confinement, detention,
duress, fraud, undue influence of others on the individual,
or other incapacity; or has a developmental disability (as
defined in IC 12-7-2-61).

When the court determines that a guardianship is need-
ed, it will also determine in what areas the guardianship
is to cover, for example, estate and health care decisions.
While the Guardian is given the power to make decisions
for the ward in the areas determined by the court, these
decisions must be done which promote your self-reliance
and independence.

A guardianship can, depending on the court’s order,
greatly restrict your ability to exercise your rights

Guardianship does not prohibit the protected individual
from petitioning the court to re-establish those rights lost
or to if you feel that the guardian is being inappropriate
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Age

For individuals below the age of 18, Indiana’s age of
majority, they are considered as minors. As minors, their
ability to exercise rights is restricted by the law as they
are considered incompetent due to age, not due to their
diagnosis.

The federal statute specifically lists rights that an indi-
vidual does not have due to age. A minor does not have
the right to refuse treatment or the right to give consent
for treatment. Nor does the minor have the right to give
consent to allow or to stop others from reviewing their
treatment records.

No other restrictions on the rights of individuals are listed
in federal statute, hence an admission to a facility would
not preclude an individual from exercising their rights as
any other individual. A minor has the right to participate in
their treatment planning, make grievances, to be visited
at reasonable hours, and converse in private. Their par-
ent or guardian continues to hold the authority to make
decisions regarding their life just as any parent would, if
the minor was not in treatment.

For a minor admitted to a treatment facility, an individual
employed at the facility or who is receiving any compen-
sation from the facility is prohibited from acting as that
minor’s guardian or representative.
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IPAS’S RESPONSES TO
FREQUENT ASKED
QUESTIONS

In a renewal of a Regular Commitment, often an indi-
vidual will be recommitted without a hearing. This is legal
according to the statutes.

At least once a year, the court requires the facility to
submit a report on the condition of the patient, indicating
whether or not the patient is dangerous or gravely dis-
abled. The report makes a recommendation about wheth-
er the patient should remain at the facility and whether
the patient may need a guardianship.

Once the court has received this statement from the facil-
ity, it may take one of three actions. The most common
court response will be to issue an order for continued
treatment and care, or for “recommittment”. The court
could issue an order for the termination of the commit-
ment and release of the patient. Or, the court may set a
date for a hearing.

Should the court issue an order continuing the commit-
ment, then the patient or their representative, will receive
a copy of the order, and may request a court hearing.
This right to a review (hearing) is limited to just one time
each year, unless the court determines there is good
cause for any additional reviews.

Once a hearing request is received by the court, a hear-
ing date will be set. The court can set the date for the
hearing at any time the court chooses. The patient and
their legal counsel will receive a notice of the hearing
date at least five (5) days before the hearing.
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CAME HERE VOLUNTARILY,
BuTt NOW THEY WILL NOT LET ME GO
While a patient can seek treatment from a facility or hos-

pital on a voluntary admission, problems may arise when
you decide to leave.

A voluntary admission does not guarantee your right to
leave at any time. If you want to leave, you must give the
facility 24 hours notice. This gives the facility the chance
to make a medical decision whether they can allow you
to leave or whether they need to take steps to legally
hold you. If the facility decides that they need to do this,
they must inform you and they must file a petition with the
court within five days. Once this has been done the facil-
ity can legally hold you until a hearing.

You should be given the opportunity to appear in court for
your hearing. However, the facility can petition the court
not to have you appear for reasons that your appearance
in court would be harmful to you.

| AM NOT MENTALLY ILL AND DO NOT BELONG HERE

Should the hospital staff feel differently, then you need to

find out by what authority you are being held. If it is a type
of commitment order, then it will take a new court order to
release you.

You have the right to petition the committing court for

a hearing. The law only allows for one review per year,
unless the court determines that an additional hearing is
needed for good cause.
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| DO NOT WANT OR LIKE MEDICATIONS

OR OTHER TREATMENTS

Since medications are an important part of your treat-
ment, you should make every effort to resolve your
concerns. Your right to refuse treatment or medications
depends on your committment status.

If you have concerns first talk with your doctor or treat-
ment team. You have the basic right to have the treat-
ment explained to you with the reasons as to why one
type of treatment is considered appropriate and the
possible, significant, adverse effects. The facility is also
required to inform you of any appropriate alternative
treatments and types of providers of mental health ser-
vices. When you do speak to either, your treatment team
or doctor, be ready to explain your concerns and your
reasons for wanting changes made in your current medi-
cation or treatment.

If you are a voluntarily admitted patient, you have the
right to refuse your treatment. However, if you receiving
treatment under a court ordered committment, you can
not refuse treatment. You may, however, petition the
court for a hearing to ask for changes in your treatment or
medications. Often, once such a petition has been filed,
the facility may suspend the treatment in dispute, pending
a hearing on the issue.
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RESTRAINTS/SECLUSION WAS

USED AGAINST MY WISHES

Under certain circumstances the facility can legally use
restraints or seclusion. They are not to be used unless
there is an emergency situation to prevent danger, abuse,
or injury to the patient or others.

Restraints or seclusion may be used only if less restric-
tive interventions have been attempted and failed. Only
a physician, can authorize seclusion or restraint. Their
order must be documented and time limited.

While in seclusion or restraints a patient must be fre-
quently observed by staff with written documentation in
the treatment record.

If you have been restrained or secluded and you feel the
use of these measures was not necessary or was inap-
propriate, you have the right to file a complaint or griev-
ance about it.

| DO NOT LIKE OR WANT MY DOCTOR

You have the constitutional right to seek the treatment
from a doctor of your choice, provided you can pay for it.
If you are under a committment order, you can request a
change of doctor, but the facility is not obliged to do it.

Do | HAVE TO PAY FOR THE TREATMENT FORCED

UPON ME?

Indiana does have a law which establishes that the cost
of mental health care provided under involuntary committ-
ments is the patient’s responsibility.
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My SoclAL SECURITY CHECK

GOES TO SOMEONE ELSE.

The Social Security Administration (SSA) has established
an administrative process to appoint a representative
payee for another individual. This appointment occurs
when SSA believes that an individual is incapable of
managing their own benefits due to either their physical
or mental conditions.

The representative payee is required to spend the check
for your needs. Such expenses can be for items such

as shelter, treatment, food, clothing and personal items
of comfort. But, there is much power given to the payee
in determining what needs are to be met from the So-
cial Security benefit of the patient. SSA does require the
payee to account for how the money was spent.

Since the appointment of a payee by SSA is done by
SSA and not by a court, you can challenge the SSA deci-
sion through the normal Social Security Administration’s
appeal process.

THE HOSPITAL IS TAKING ALL OF MY

SociAL SEcURITY CHECK

The hospital may have been appointed your representa-
tive payee. If this is the case, then the Social Security Ad-
ministration has empowered the facility to make decisions
regarding the use of the patient’s Social Security benefit.
The hospital can make decisions regarding what bills to
pay which includes payment of the hospital bill. Payment
of the hospital bill as as noted on page 16 is an estab-
lished responsibility of the individual receiving treatment.
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WHo cAN | COMPLAIN TO?

The right to bring forward grievances is a right guar-
anteed by federal law. The problem for most people is
finding out how to make their complaints or grievances
known. Depending on the law and issue, certain indi-
viduals and groups may or may not have the authority to
either assist or investigate the complaint.

The most logical first step is to contact either your treat-
ment team or social worker. While this is not usually con-
sidered a formal step to any grievance process, it does
allow for a possible resolution. They can also tell you
how to file a complaint in your facility.

Each program or facility is required to offer a fair, timely
and impartial grievance procedure. This process is only
required to address reported allegations concerning
violations of the federal statute (Appendix B). The facility
is obligated to inform the patient of this right and how to
access it.

Complaints which don’t involve allegations of abuse,
neglect or financial exploitation can be directed to the
Mental Health Ombudsmas Program. If the ombudsman
determines that your complaint has merit, they will make
recommendations to the agency, facility, or program.
Should the ombudsman believe that the agency, facility
or program failed to comply with their recommendations,
the matter will be referred to either the Division of Mental
Health or Indiana Protection & Advocacy Services.

If your issue or concern involves abuse, neglect or finan-
cial exploitation, then Adult Protective Services is the
appropriate agency to contact. This is the agency autho-
rized and empowered to conduct such investigations.
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For concerns involving civil rights, denial of rights or dis-
crimination you may wish to contact Indiana Protection &
Advocacy Services (IPAS). IPAS can look into the mat-
ter and assist you in exercising and understanding your
rights.

Be aware that some agencies or programs may be re-
stricted by law to certain rights areas or have the author-
ity to only address certain issues. Also be aware that you
may have a limited period of time to file a complaint about
an issue. Find out which agency is appropriate for your
complaint and find out what period of time you have to file
a complaint. Find out how to file your complaint, can you
do it by phone or is a specific complaint form required?

Adult Protective Services (APS) 1-800-992-6978
Division of Mental Health Consumer Line  1-800-901-1133
Indiana Protection and Advocacy Services 1-800-622-4845
Mental Health Ombudsman Program 1-800-555-6424

Social Security Administration 1-800-772-1213
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Appendix A

Indiana’s Statute
Patient Rights
[.C.12-27
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ARTICLE 27. RIGHTS OF INDIVIDUALS
BEING TREATED FOR MENTAL ILLNESS OR
DEVELOPMENTAL DISABILITIES

IC 12-27-1 CHAPTER 1. APPLICATION

IC 12-27-1-1

Sec. 1. This article applies to a patient receiving mental
health services or developmental training in or from a
service provider. As added by P.L.2-1992, SEC.21.

IC 12-27-1-2

Sec. 2. This article does not apply to an individual
receiving mental health services or developmental
training under the department of correction. As added
by P.L.2-1992, SEC.21.

IC 12-27-1-3

Sec. 3. A private practitioner or other person not cov-
ered by this article may elect to be subject to this article
by notifying the director of the appropriate division

in writing of the election. As added by P.L.2-1992,
SEC.21.

IC 12-27-1-4

Sec. 4. Each division shall adopt rules under IC 4-22-
2 to implement this article. As added by P.L.2-1992,
SEC.21.
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IC 12-27-2 CHAPTER 2.
RIGHTS OF PATIENTS

IC 12-27-2-1

Sec. 1. Subject to section 2 of this chapter, a patient is
entitled to all of the following:

(1) Mental health services or developmental train-
ing:
(A) in accordance with standards of profession-
al practice;
(B) appropriate to the patient’s needs; and
(C) designed to afford a reasonable opportunity
to improve the patient’s condition.
(2) Humane care and protection from harm.
(3) The right to practice the patient’s religion.
(4) Contact and consultation with legal counsel and
private practitioners of the patient’s choice at

the patient’s expense. As added by P.L.2-1992,
SEC.21.

IC 12-27-2-2

Sec. 2. (a) The rights set forth in section 1 of this
chapter are subject to the limitation that there may be
certain conditions for which there is no known effective
treatment or developmental training.

(b) A service provider is not required to afford mental
health services or developmental training where treat-
ment would not be likely to produce a significant im-
provement. As added by P.L.2-1992, SEC.21.
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IC 12-27-2-3

Sec. 3. (a) A patient is entitled to exercise the patient’s
constitutional, statutory, and civil rights except for those
rights that have been denied or limited by an adjudica-
tion or finding of mental incompetency in a guardian-
ship or other civil proceeding.

(b) This section does not validate the otherwise void-
able act of an individual who was:

(1) mentally incompetent at the time of the act; and

(2) not judicially declared to be mentally incompe-
tent. As added by P.L.2-1992, SEC.21.

IC 12-27-3 CHAPTER 3. CONDITIONAL
RIGHTS OF PATIENTS IN RESIDENTIAL SET-
TINGS

IC 12-27-3-1

Sec. 1. As used in this chapter, “reasonable means of
communication” includes the following rights:

(1) To be visited at reasonable times.
(2) To send and receive sealed mail.

(3) To have access to a reasonable amount of letter
writing materials and postage.

(4) To place and receive telephone calls at the
patient’s own expense. As added by P.L.2-
1992, SEC.21.

IC 12-27-3-2

Sec. 2. The rights described in this chapter are in addi-
tion to the rights recognized in IC 12-27-2. As added by
P.L.2-1992, SEC.21.
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IC 12-27-3-3

Sec. 3. Subject to section 4 of this chapter, a patient
receiving services or training in a residential setting is
conditionally entitled to do all of the following:

(1) Wear the individual’s own clothes.

(2) Keep and use personal possessions.

(3) Keep and spend a reasonable amount of the
individual’s own money.

(4) Have access to individual storage space for
private use.

(5) Maintain reasonable means of communication

with persons outside the facility. As added by
PL.2-1992, SEC.21.

IC 12-27-3-4

Sec. 4. The conditional rights recognized in this chapter
may be denied or limited as follows:

(1) In the circumstances and according to the pro-
cedures established by rules of the appropriate
division.

(2) Because of inconsistency with the design of a
treatment or habilitation program if the program
design has been approved by the division.

(3) On an individual basis, only for good cause as
set forth in the individual treatment record and
approved by the person primarily responsible
for the patient’s care and treatment. As added
by P.L.2-1992, SEC.21.
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IC 12-27-3-5

Sec. 5. The service provider shall give notice of denial
or limitation of rights under section 4 of this chapter to
the following:

(1) The patient.

(2) The guardian or appointed advocate of the pa-
tient. As added by P.L.2-1992, SEC.21.

IC 12-27-4 CHAPTER 4.
SECLUSION AND RESTRAINT OF PATIENTS

IC 12-27-4-1

Sec. 1. A service provider may use seclusion or re-
straint of a patient only in the following cases:

(1) When necessary to prevent danger of abuse or
injury to the patient or others.

(2) As a measure of therapeutic treatment. As
added by P.L.2-1992, SEC.21.

IC 12-27-4-2

Sec. 2. A service provider shall record all instances of
restraint or seclusion and detailed reasons for the re-

straint or seclusion in the patient’s habilitation or treat-
ment record. As added by P.L.2-1992, SEC.21.

IC 12-27-4-3

Sec. 3. A service provider shall do the following:

(1) Frequently observe a patient who is restrained
or secluded.
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(2) Enter written notification of the observation in
the patient’s treatment or habilitation record. As
added by P.L.2-1992, SEC.21.

IC 12-27-5 CHAPTER 5.
REFUSAL OF TREATMENT

IC 12-27-5-1

Sec. 1. An adult voluntary patient who is not adjudi-
cated mentally incompetent may refuse to submit to
treatment or a habilitation program. As added by P.L.2-
1992, SEC.21.

IC 12-27-5-2

Sec. 2. (a) An involuntary patient who wants to refuse
to submit to treatment or a habilitation program may
petition the committing court or hearing officer for con-
sideration of the treatment or program.

(b) In the absence of a petition made under subsection
(a), the service provider may proceed with the pro-
posed treatment or habilitation program. As added by
P.L.2-1992, SEC.21.

IC 12-27-6 CHAPTER 6. INFORMATION
CONCERNING RIGHTS OF PATIENTS

IC 12-27-6-1

Sec. 1. The administrative head of a facility subject to
this article shall ensure that each patient in the service
provider’s care has access to the information contained
in this article respecting the patient’s rights. As added
by P.L.2-1992, SEC.21.
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IC 12-27-6-2

Sec. 2. A service provider shall inform all patients of the
following:

(1) The nature of the treatment or habilitation pro-
gram proposed.

(2) The known effects of receiving and of not re-
ceiving the treatment or habilitation.

(3) Alternative treatments or habilitation programs,
if any. As added by P.L.2-1992, SEC.21.

IC 12-27-6-3

Sec. 3. (a) A service provider shall inform all adult
voluntary patients who are not adjudicated mentally in-
competent of the right to refuse to submit to treatment
or a habilitation program.

(b) A service provider shall inform all involuntary pa-
tients, verbally and in writing, of the right to petition the
committing court or hearing officer for consideration

of the treatment or program. As added by P.L.2-1992,
SEC.21. Amended by P.L.121-1996, SEC.2.

IC 12-27-7 CHAPTER 7. WAIVER OF RIGHTS

IC 12-27-7-1

Sec. 1. A patient may waive any of the rights enumer-
ated in this article if the waiver is given voluntarily and
knowingly. As added by P.L.2-1992, SEC.21.
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IC 12-27-7-2

Sec. 2. A waiver made under section 1 of this chapter
may be withdrawn at any time. As added by P.L.2-
1992, SEC.21.

IC 12-27-7-3

Sec. 3. Admission to a treatment or habilitation pro-
gram may not be conditioned upon the giving of a
waiver under section 1 of this chapter. As added by
PL.2-1992, SEC.21.

IC 12-27-8 CHAPTER 8. REMEDIES

IC 12-27-8-1

Sec. 1. A violation of rights recognized by this article
may be remedied under this chapter. As added by
PL.2-1992, SEC.21.

IC 12-27-8-2

Sec. 2. (a) An individual whose rights were violated or
a person authorized by statute to act on the individual’s
behalf may bring an action.

(b) An action under this section shall be brought in
a court that has jurisdiction.

(c) In an action under this section, money damages
may be awarded only for willful or wanton viola-
tion of the rights recognized by this article. As
added by P.L.2-1992, SEC.21.
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IC 12-27-8-3

Sec. 3. A violation of rights recognized by this article
may be remedied by an appropriate administrative ac-
tion, including the following:

(1) Disciplinary action against an employee.
(2) Withdrawal of certification, license, or funding

of a service provider. As added by P.L.2-1992,
SEC.21.

IC 12-27-9

Chapter 9. Mental Health
Ombudsman Program

IC 12-27-9-1

Repealed. As repealed by P.L.100-1998, SEC.1.

IC 12-27-9-2

Sec. 2. Except as provided under section 6 of this
chapter, all information and records of the ombuds-
man under this chapter are confidential and may not
become public records or be subject to a subpoena
or discovery proceedings. As added by P.L.40-1994,
SEC.62.

IC 12-27-9-3

Sec. 3. Within the limits of appropriated funds, the
division of mental health shall contract in writing with

a nonprofit corporation for the operation of the mental
health ombudsman program. The nonprofit corporation
must:
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(1) be qualified to receive tax deductible contribu-
tions under Section 170 of the Internal Revenue
Code;

(2) have offices statewide; and

(3) have experience in mental health advocacy. As
added by P.L.40-1994, SEC.62. Amended by
PL. 215-2001, SEC. 75.

IC 12-27-9-4

Sec. 4. (a) The mental health ombudsman program
operated under this chapter must do the following:

(1) Have at least one (1) full-time person to operate
the program.

(2) Recruit and train volunteers to help carry out
the duties of the program under this chapter.

(3) Mediate or advocate on behalf of mental health
patients.

(4) At the request of a mental health patient, or
upon receiving a complaint or other information
affording reasonable grounds to believe that
the rights of a mental health patient who is not
capable of requesting assistance have been
adversely affected, gather information about,
analyze, and review on behalf of the mental
health patient, the actions of an agency, a facil-
ity, or a program.

(5) At reasonable times in the course of conduct-
ing a review, enter and view premises within the
control of an agency, a facility, or a program.

(b) The mental health ombudsman shall maintain
records of all activities on behalf of consumers and
report all findings to the division on a quarterly basis.
As added by P.L.40-1994, SEC.62.
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IC 12-27-9-5

Sec. 5. (a) The ombudsman may receive a complaint
from the Division of Mental Health’s toll free number
(IC 12-21-5-1.5) or any source concerning an action by
an agency, a facility, or a program. After completing a
review, the ombudsman shall inform the complainant
and the agency, facility, or program that the review has
been completed.

(b) If, after:
(1) reviewing a complaint;
(2) considering the response of an agency, a facil-
ity, or a program; and
(3) considering any other pertinent material,

the mental health ombudsman determines that the
complaint has merit, the ombudsman may make rec-
ommendations to that agency, facility, or program.

(c) At the ombudsman’s request, the agency, facil-
ity, or program shall, within a reasonable time,
inform the ombudsman about the action taken
on the ombudsman’s recommendation under
subsection (b) or the reasons for not comply-
ing with the ombudsman’s recommendation. As
added by P.L.40-1994, SEC.62. Amended by
PL. 215-2001, SEC. 76.
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IC 12-27-9-6

Sec. 6. (a) If the ombudsman believes that the agency,
facility, or program has failed to comply with the om-
budsman’s recommendations, the ombudsman shall
refer the matter to the Division of Mental Health or the
Indiana Protection and Advocacy Services
Commission as appropriate.

(b) The ombudsman shall compile annual statistics on
each agency, facility, or program on which it reviews

a complaint or conducts an investigation and deter-
mines that the complaint has merit or the investiga-
tion reveals a problem. The statistics must specify the
types of complaints or problems and each agency,
facility, or program that has failed to comply with the
ombudsman’s recommendations. The statistics shall be
reported to the Director of the Division of Mental Health
and Addiction. As added by P.L.40-1994, SEC.62.
Amended by P.L. 215-2001, SEC. 77.
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Appendix B

Federal’s Statute
Patient Bill of Rights
42 USCA § 10841
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42 USCA § 10841. United States Code Annotated Title 42
The Public Welfare Chapter 114 -- Protection and Advo-
cacy for Individuals Subchapter II-- Restatement of the Bill
of Rights for Mental Health Patients

It is the sense of the Congress that, as previously stated in title
V of the Mental Health Systems Act (42 U.S.C. 9501 et seq.),
each State should review and revise, if necessary, its laws to
ensure that mental health patients receive the protection and
services they require, and that in making such review and revi-
sion, States should take into account the recommendations of
the President’s Commission on Mental Health and the follow-
ing:

(1) A person admitted to a program or facility for the pur-
pose of receiving mental health services should be accorded the
following:

(A) The right to appropriate treatment and related
services in a setting and under conditions that -

(1) are the most supportive of such person’s personal
liberty; and

(i1) restrict such liberty only to the extent necessary
consistent with such person’s treatment needs,
applicable requirements of law, and applicable
judicial orders.

(B) The right to an individualized, written, treatment or
service plan (such plan to be developed promptly after admis-
sion of such person), the right to treatment based on such plan,
the right to periodic review and reassessment of treatment and
related service needs, and the right to appropriate revision of
such plan, including any revision necessary to provide a de-
scription of mental health services that may be needed after
such person is discharged from such program or facility.

(C) The right to ongoing participation, in a manner
appropriate to such person’s capabilities, in the planning of
mental health services to be provided such person (including
the right to participate in the development and periodic revision
of the plan described in subparagraph (B)), and, in connection
with such participation, the right to be provided with a reason-
able explanation, in terms and language appropriate to such
person’s condition and ability to understand, of -
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(1) such person’s general mental condition and, if such
program or facility has provided a physical examina
tion, such person’s general physical condition;

(1) the objectives of treatment;

(ii1) the nature and significant possible adverse effects
of recommended treatments;

(iv) the reasons why a particular treatment is considered
appropriate;

(v) the reasons why access to certain visitors may not
be appropriate; and

(vi) any appropriate and available alternative treat-
ments, services, and types of providers of mental health
services.

(D) The right not to receive a mode or course of treatment,
established pursuant to the treatment plan, in the absence of such
person’s informed, voluntary, written consent to such mode or
course of treatment, except treatment -

(1) during an emergency situation if such treatment is
pursuant to or documented contemporaneously by the
written order of a responsible mental health profession-
al; or

(i1) as permitted under applicable law in the case of a
person committed by a court to a treatment program or
facility.

(E) The right not to participate in experimentation in the
absence of such person’s informed, voluntary, written consent,
the right to appropriate protections in connection with such par-
ticipation, including the right to a reasonable explanation of the
procedure to be followed, the benefits to be expected, the relative
advantages of alternative treatments, and the potential discomforts
and risks, and the right and opportunity to revoke such consent.

(F) The right to freedom from restraint or seclusion, other
than as a mode or course of treatment or restraint or seclusion
during an emergency situation if such restraint or seclusion is pur-
suant to or documented contemporaneously by the written order
of a responsible mental health professional.

(G) The right to a humane treatment environment that af-
fords reasonable protection from harm and appropriate privacy to
such person with regard to personal needs.

36



(H) The right to confidentiality of such person’s records.
(I) The right to access, upon request, to such person’s
mental health care records, except such person may be refused
access to -
(1) information in such records provided by a third party
under assurance that such information shall remain
confidential; and
(1) specific material in such records if the health
professional responsible for the mental health services
concerned has made a determination in writing that such
access would be detrimental to such person’s health,
except that such material may be made available to a
similarly licensed health professional selected by
such person and such health professional may, in the ex-
ercise of professional judgment, provide such person
with access to any or all parts of such material or other-
wise disclose the information contained in such material
to such person.

(J) The right, in the case of a person admitted on a resi-
dential or inpatient care basis, to converse with others privately,
to have convenient and reasonable access to the telephone and
mails, and to see visitors during regularly scheduled hours,
except that, if a mental health professional treating such person
determines that denial of access to a particular visitor is neces-
sary for treatment purposes, such mental health professional
may, for a specific, limited, and reasonable period of time, deny
such access if such mental health professional has ordered such
denial in writing and such order has been incorporated in the
treatment plan for such person. An order denying such access
should include the reasons for such denial.

(K) The right to be informed promptly at the time of
admission and periodically thereafter, in language and terms ap-
propriate to such person’s condition and ability to understand, of
the rights described in this section.

(L) The right to assert grievances with respect to infringe-
ment of the rights described in this section, including the right to
have such grievances considered in a fair, timely, and impartial
grievance procedure provided for or by the program or facility.
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(M) Notwithstanding subparagraph (J), the right of access
to (including the opportunities and facilities for private commu-
nication with) any available -

(1) rights protection service within the program or facility;

(i1) rights protection service within the state mental health

system designed to be available to such person;

(ii1) system established under subchapter I of this chapter

to protect and advocate the rights of individuals with

mental illness; and

(iv) qualified advocate; for the purpose of receiving

assistance to understand, exercise, and protect the rights

described in this section and in other provisions of law.
(N) The right to exercise the rights described in this section
without reprisal, including reprisal in the form of denial of any
appropriate, available treatment.
(O) The right to referral as appropriate to other providers
of mental health services upon discharge.

(2)(A) The rights described in this section should be in addi-
tion to and not in derogation of any other statutory or constitu-
tional rights.

(B) The rights to confidentiality of and access to records
as provided in subparagraphs (H) and (I) of paragraph (1) should
remain applicable to records pertaining to a person after such
person’s discharge from a program or facility.

(3)(A) No otherwise eligible person should be denied admis-
sion to a program or facility for mental health services as a repri-
sal for the exercise of the rights described in this section.

(B) Nothing in this section should -

(1) obligate an individual mental health or health

professional to administer treatment contrary to such

professional’s clinical judgment;

(i1) prevent any program or facility from discharging any

person for whom the provision of appropriate treatment,

consistent with the clinical judgment of the mental health
professional primarily responsible for such person’s
treatment, is or has become impossible as a result of such
person’s refusal to consent to such treatment;
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(ii1) require a program or facility to admit any person
who, while admitted on prior occasions to such program
or facility, has repeatedly frustrated the purposes of such
admissions by withholding consent to proposed treatment;
or

(iv) obligate a program or facility to provide treatment

services to any person who is admitted to such program or

facility solely for diagnostic or evaluative purposes.

(C) In order to assist a person admitted to a program or
facility in the exercise or protection of such person’s rights, such
person’s attorney or legal representatives should have reasonable
access to -

(1) such person;

(i1) the areas of the program or facility where such person

has received treatment, resided, or had access; and

(ii1) pursuant to the written authorization of such person,

the records and information pertaining to such person’s

diagnosis, treatment, and related services described in

paragraph (1)(I).

(D) Each program and facility should post a notice listing
and describing, in language and terms appropriate to the ability of
the persons to whom such notice is addressed to understand, the
rights described in this section of all persons admitted to such pro-
gram or facility. Each such notice should conform to the format
and content for such notices, and should be posted in all appropri-
ate locations.

(4)(A) In the case of a person adjudicated by a court of
competent jurisdiction as being incompetent to exercise the right
to consent to treatment or experimentation described in subpara-
graph (D) or (E) of paragraph (1), or the right to confidentiality of
or access to records described in subparagraph (H) or (I) of such
paragraph, or to provide authorization as described in paragraph
(3)(C)(iii), such right may be exercised or such authorization may
be provided by the individual appointed by such court as such
person’s guardian or representative for the purpose of exercising
such right or such authorization.
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(B) In the case of a person who lacks capacity to exer-
cise the right to consent to treatment or experimentation under
subparagraph (D) or (E) of paragraph (1), or the right to con-
fidentiality of or access to records described in subparagraph
(H) or (I) of such paragraph, or to provide authorization as
described in paragraph (3)(C)(iii), because such person has not
attained an age considered sufficiently advanced under State
law to permit the exercise of such right or such authorization to
be legally binding, such right may be exercised or such authori-
zation may be provided on behalf of such person by a parent or
legal guardian of such person.

(C) Notwithstanding subparagraphs (A) and (B), in
the case of a person admitted to a program or facility for the
purpose of receiving mental health services, no individual em-
ployed by or receiving any remuneration from such program or
facility should act as such person’s guardian or representative.
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RESOURCES

Adult Protective Services (state program which handles allegations
of abuse, neglect and financial exploitation of disabled adults and
elderly) 1-800-992-6978

The ARC of Indiana (state chapter, organization advocating for peo-
ple with mental retardation and related disabilities and their families)
1-800-382-9100

The ARC (national office, local chapter is ARC of Indiana)
1-817-261-6003

Attorney General of Indiana - (state agency which among other
duties investigates complaints regarding Indiana licensed profession-
als to determine whether they have violated licensing statutes and
regulations as well as allegations of fraud in Medicaid.
Consumer Protection Unit 1-(800)-382-5516
Medicaid Fraud Unit 1-(800)-382-1039

Division of Mental Health’s Consumer Service Line ( The Consum-
er Service line forwards information received about public mental health
facilities on to the Division of Mental Health (DMH) and to the involved
facility. DMH responds to all callers) 1-800-901-1133

Indiana Civil Liberties Union (Indianapolis, advocates at no charge
for Indiana resident or group whose consitutional rights have been
violated by governmental agency ) 1-317-635-4059

Indiana Civil Rights Commission (state agency which investigates
allegations of discrimination due to disability, race, sex, religion,
national origin or national ancestry in education, employment, credit,
public accommodations and housing) 1-800-628-2909

Indiana’s Mental Health Ombudsman ( a state program operated
by the Mental Health Association. See Page 30.) 1-800-555-6424

Indiana’s Nursing Home Ombudsman (state agency answers
questions and provides referral services regarding long term care,
nursing homes) 1-800-622-4484

Indiana Protection & Advocacy Services ( state agency which

advocactes for individuals with a disability when a right or
discrimination has occured due to their disability) 1-800-622-4845
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Indiana State Department Of Health (state agency which regulates
and licenses, will investigate allegations concerning long-term care
facilities ) 1-800-246-8909

Key Consumer Organization (Indianapolis) (consumers of mental
health services, self advocacy group) 1-800-933-KEYS (5397)

Legal Services Program of Northern Indiana, Inc. (provides legal
guidance and representation to low income Indiana residents, in civil
cases only) (Northern; Central and Western Counties)1-219-234-8121

Legal Services of Maumee Valley, Inc.(provides legal guidance and
representation to low income Indiana residents, in civil cases only)
Northeastern Counties) 1-800-552-4884

Legal Services of Northwest Indiana, Inc.(provides legal guidance
and representation to low income Indiana residents, in civil cases only)
( Lake and Porter Counties) 1-219-886-3161

Legal Services Organization of Indiana. Inc. (provides legal guid-
ance and representation to low income Indiana residents, in civil cases
only) ( Central and Southern Counties) 1-800-869-0212

Medicaid Recipient Info 1-800-457-4584

Mental Health Association in Indiana (state chapter, organization work-
ing to: increase public understanding and acceptance of persons with a mental
illness, foster the delivery of the most appropriate and effective services to all
individuals in need, and initiate reform of mental health service delivery sys-
tem through advocacy and public policy) 1-800-555-6424

National Alliance For The Mentally lll, Indiana (state chapter, orga-
nization dedicated to providing support, education, and advocacy for
consumers of mental health services and their families)
1-800-677-6442 Indiana Chapter
Family Helpline 1-800-950-6264 National Office

National Mental Health Association (national office, local chapter is
Mental Health Association in Indiana 1-800-969-6642

Social Security Administration (federal agency which administers the
social sercuity program information, form requests) 1-800-772-1213

U.S. Department of Health and Human Services, Office of Civil
Rights Region 5 (federal agency assigned to investigate allegations of
discrimination in health and human services, i.e. hospitals, treatment
facilities) 1-800-368-1019
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